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“It is the intent of the Legislature that the state should take
vigorous action to enforce the terms and conditions of permits/,]
licenses, certifications, and registrations to appropriate water, fo
enforce state bodrd orders and decisions, and to prevent the
" unlawful diversion of water.” (Wat. Code, § 1825 [italics added].)

“Un my opinion, issuing the [Cease and Desist Order]
demonstrates - compliance with this policy.” (Testimony of Mr.

Lindsay, Enforcement Team, Reporter’s Transcript (R.T.) (Oct. 24,
2005) 52:9-11 [referring to Water Code § 1825].)

L INTRODUCTION

Water Code section 1825 expresses the Legi'slatqre’s intent that the state “take vigorous"
action” to enforce the terms and conditione of water right permits and licenses and to enforce State
Water Resources Control Board (State Water Board or Board) decisions and orders. (County of
Del Norte v. City of Crescent City (1999) 7 1 Cal. App.4th 965, 973-974 [84 Cal Rptr.2d 179].) The
Department of Water Resources’s (Department) and the United States Bureau of Reclamation’s
(Bureau) threatened violation of water quality objectives imposed in their water. rights by Revised
Water Right Decision 1641 .(da.ted March 15, 2000) (D-1641), and their disregard of the assoeiated
monitoring and reporting requirements, compels the vigorous enforcement action mandated by
section 1825. |

This adjudicative proceeding involves consideration of draft Cease and Desist Order (CDO)
Nos. 262.31-16 and 262.31-17 issued to the Bureau and Department, respectively, by the State_
Water Board’s Division of Water Rights (Division). The CDOs are _interided to prevent the
threatened violation of the term requiring the agencies to meet a maximum 30-day running average
of mean daily Electrical Conductivity (EC) (measured in mmbos/cm) of 0.7 from April though -
August at three Delta locations. The first two hearing issues identified in the revised hearing noﬁce

dated September 23, 2005, ask whether the State Water Board should issue a CDO to the Bureau

—and to the Department ifi Tesponse to the draft CDOS, and if so, what modifications should be made |

9]

to the CDOs. The answer to these heﬁring issues unequivocally is “yes.” The evidence in the

/

! The Enforcement Team did not submit evidence regarding the water quality response plan or any use of the joint

[Footnote continued on next page.]
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~ point of diversion that may be made possible as a result of approval of the plan, and does not address thpse issues in

reclord.demonstrates that the Sfate_ Water Board should issue the CDOs against both the Bureau and
the Department. In addition, the Enforcement Team recommends that modifications be included in
the final orders to incorporate monitoring and reporting requirements imposéd in D-1641. |

The basic issue in this proceeding is whether a violation or threatened'vidlation has been
demonstrated by a prepqnderance of fhe evidence, and if so, what should Be the terms of a CD&)
issued in response to the violation or threatened violation. As discuésed in section III of this brief,
the evidence clearly supports the issuance of the proposed CDOs. Section IV of this brief
addresses légal issues raised by the hearing participants and by the presiding hearing officer,
inéluding issues concerning the effect of a CDO on the requirements of the undeﬂyir_lg water rights
and the relétionship of enforcerﬁe_nt to the public trust. In particulér, the Department argues that a
CDO should not be issued vunless and until a violation has oécurre'd and that violation has been
reported, and that the State Water Board should forego enforcement and pursue other approaches
for violations committed by the Department. The Department’s arguments are without merit;

II. LEGAL AND PROCEDURAL BACKGROUND

Pursuant to Water Code section 1831, the State Water Board may issue a CDO to any
person who is violating, or threatening to violate, any.term or condition of a permit or license. The
'CDO “shall require that person to comply forthwith or .in_ accordance with a time schedule set by
the [State Water Board].” (Wat. Code, § 1831, subd. (b).)

The Bureau and the Department hold the water rights that are the subject of this
proce.eding..2 As a condition of these water rights,. D-1641 réquires each agency to meet water
quality objectives for agricultﬁ:ral beneficial uses, as specified in Table 2 of th¢ decision, at certain

locations in the southern Delta. (WR-5a, pp. 159-160.) Effective April 1, 2005, Table 2 of D-1641

this brief. :

26
27
28

|| " The Department holds Permits 16478, 16479, 16481, 16482, and 16483 (Applications 5630, 14443, 144454, 17512, |

and 17514A, respectively). USBR holds License 1986 (Application 23) and Permits 11315, 11316, 11885, 11886,
11887, 11967, 11968, 11969, 11970, 11971, 11972, 11973, 12364, 12721, 12722, 12723, 12725, 12726, 12727, 12860,
15735, 16597, 16600, and 20245 (Applications 13370, 13371, 234, 1465, 5638, 5628, 15374, 15375, 15376, 16767,
16768, 17374, 17376, 5626, 9363, 9364, 9366, 9367, 9368, 15764, 22316, 14858A, 19304, and 14858B, respectively).
(WR-5a, pp. 155-163.) '
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requires the Bureau and the Department to meet a max1mum 30-day running average of mean dally
EC of 0.7 millimhos per centimeter from April through August of each year, in all water year
types, at three compliance locations: (1) the San Joaquin River at Brandt Bridge (Interagency
Station No C-6); (2) Old River near Middle River (Interagency Statlon No. C-8); and (3) Old
River at Tracy Road Bridge (Interagency Statlon No. P-12). (WR 5b, p. 182 Table 2.)

Table 2 further specifies that after April 1, 2005, the 0.7 EC objective for Interagency
Stations ri.umber.C-6‘, C—S; and P-12 may be replaced by a 1.0 EC objective from ;Af)ril through
August if permanent barriers are constructed, or equivalent measures are implemeuted, in the
southern Delta and an operations plan that reasonably protects southern Delta agriculture is
prepared by the_Department and the Bureau and approved by the Executive Director of the State
Water Board. (WR—Sb p. 182, Table 2, note 5.) -

The Department and the Bureau have neither constructed the permanent bamers nor -
1mplemented equivalent measures. Accordingly, the 0.7 EC obJectlve is in effect at Interagency
Station Nos. C-6, C-8, and P-12 from April through August. (WR-1,p.3.)

On investigation, the Division’s Compliance and Enforcement Unit staff concluded that
there was a threat of violation of the permit and license tehna requiring the Department and the
Bureau to meet the 0.7 EC objective from April through August. On May 3, 2005, the Division
issued noticee of draft CDO Nos. 262.31-16 and 262.31-17 to the Bureau and the Department,
respectively, to enforce those permit ard license terms and to establish an enferceable schedule of
compliance. (WR-1, p. 4; WR-3; WR- 4.) At the request of the Department and the Bureau, a
hearing was held on October 24-25, and on Novenaber 7, 17-18, and 21, 2005 |

III. THE EV]])ENCE. SUPPORTS THE ISSUAN CE OF THE CDOs WITH
RECOMMENDED MODIFICATIONS oo

This proceeding involves. CDOs proposed to be issued in response to the threatened

violation of terms in the water rights held by the Department and Bureau. No matter which hat the |

Department’s Deputy Director, Mr. Jerry Johns, wears (R.T. (Nov. 17, '200'5) 156:21-158:19), the

* The Bureau did not present evidence at the hearing.
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bottom line is that the Department is a water ri ght permittee and, as such, it must comply with the
“terms and conditions of its permits.. Even the Department admits thie much.* The same ia true for
the_Bureau; | .
A. The Evidence Demonstrates that'th_ere is a Threat o_t' Violation of the 0.7 EC Objective
The Enforcement Team’s evidence supports the State Water Board’s finding that there is a
threatened violation of the 0.7 EC obJectwe in effect from April through August at the southern
Delta stations. A threat of violation is more probable than not based on several factors, 1nclud1ng
(1) the agencies’ own statements that there is a threat of violation of'the 0.7 EC obj ect1ye; (2) the
_agencies’ own statements that the 0.7 EC obj ective is likely to be exceeded until the permanent
barriers are operating; and (3) a review of historical EC data, which indicates that a threat of
violation continues even in years following 'wet years. - |
l T he'Déparﬂnent and the Bureau have acltﬁowledged that there is a threat of violation
In correspondence and presentations to the State Water Board, the Department and the
Bureau have acknowledged that they are 11kely to violate the 0.7 EC ob]ectwe and they have
acknowledged that the Vlolatlon could result in enforcement action. These statements are d1scussed
in detail in the Enforcement Team’s written testimony and will not be repeated here. (See WR-1,
pp. 3-4; WR-6; WR-7, R.T. (Oct. 24, 2005) 44:13-45 :l(l, 164:3-166:14.) While the Department |
has argued that statements made in a change petition should not be used as a basis for an |
enforcement action, it admits that its statements are reliable. (R.T. (Nov. 1.7, 2005_) 234:24-235:1
| [Q: “Is there any reason that those statements would be unreliable?;’ A:“No.”].) Thus, the

agencies’ own admissions support a finding of 4 threatened violation.’

*“And we’re a permittee and we have ob11gat1on§ as a permittee. We have to meet our water quality permit terms or
water right permit terms.” (Department testimony by Mr. Johns, R.T. (Noy. 17, 2005) 157:7-9.) Cunously, however,
Mr. Johns also appears to suggest that the Department will not comply W1th the water quality objectives in D-1641

~-witheut-a-court-order—(/d-at-259:21-260:4-) . |

> No objection was raised to the admission of this evidence at the hearing. Moreover, the Department does not cite
any evidentiary privilege that would provide a basis for excluding these admissions. Nor is there any public policy
basis for excluding this evidence. If anything, the possibility that information submitted in support of an application or
petition might be used in other proceedings, thereby holding parties accountable for the accuracy of the information
they submit, helps promote the integrity of the proceedings on those applications and petitions.

ENFORCEMENT TEAM’S CLOSING BRIEF
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-southern Delta locations this year, the threat of a violation at these locations will continue at

4 barrier] appeai‘s to be the only feasible water management tool available that will affect the

2. " A threat of violation will continue until the permanent barriers are constructed or
equivalent measures are implemented

Althoﬁgh the Department and the Bureau met the 0.7 EC objective at all thfee
leésf until the permanent barriers are constr;lcted or equivélent measures are irhpleménted.
The barriers are the primary means by which the agencies can meet the wéter quality
objectives in the long term. (WR-1, pp. 4-5.) As the agenciés themselves have explained,
the State Water Board ﬁhked the effective date of the 0.7 EC ol/)jgctive to tﬁe expected
completibn date of the Barfiers “in recognition that . . . operatibns without the bafriérs could
not, in many years, achieve the more stringent [0.7 EC] objective.” (WR-6, p. 3.)

Similarly, the Department has explained that “[a]t this time, the proposed [permanent

interior channél water quality to achieve the Southem Delta objectives.” (WR—7; p.2.)
During the hearing, the Deparﬁnent admitted that, “it is likely that the .7 EC objective will
be exceeded under certain conditions until the installd_tion of the permanent gates_.”
(Testimony of Mr. Leahigh, R.T. (Nov. 17, 2005) 244: 14-16 [italics added].)

Moreover, Mr. Lindsay testified, “[e]ach year that the pefmanént.barﬁers-are not installed is
a year in which the égenqies will threaten to violate _t_he 0.7 EC objective at Ihteragency Station
Nos. C-6, C-8, and P-12.” (WR-1, p. 5.):- There is no dispute that the permanent barriers ére not in
place. There is little dispute that the perrhanent barriers are essential to the agéﬁcies’ ability to
meet the objec‘_cive.6

3. A review of the historic EC. data demonstrates a threat of violation .

Based on the Enforcement Team’s review of the available historical EC data, it is very
likely that the Department and the Bureau will fail to meet the objective before the perinanent

barriers are completed. The benefits of one wet year do not necessarily carry over into other water

. . ) .
§ The draft CDOs do not direct construction of the barriers, but instead, reiterate the language of D-1641, which allows
the agencies to construct the permanent barriers or implement equivalent measures. (WR-3; WR-4; see also R.T.
(Oct. 24,2005) 192:19-21, 194:10-15 [the decision is up to the Department and the Bureau].) . ’

ENFORCEMENT TEAM’S CLOSING BRIEF
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to April 1, when the 0.7EC standard now becomes effective, indicates that the agencies may have

years. (WR—l, pp. 5-6.) An analysié. of water quality data fof the three southem Delta lqcations
(Interagency Stations C-8,'C-6, and P-12) since 1996, between April through August, demonstrates
that the Department and the Bureau historically have exceeded 0.7 'EC at those locations even in
wet years. (WR-1, p. 6; WR-11 to WR-lj,; WR-18; R.T. (Oct. 24, 2005) 45:11-46:21.)
Additionally, the agencies’ past violation of the less restrictive 1.0 .EC objective supports a
conclusion that they are likely to violate the more restrictive 0.7 EC obj ective in the future. Iﬁ
2003 the Department. and the Bureau were requifed to meet 1.0 EC at the _‘three Southern Delta
locations, but they excee_ded'the objective at two stations from January to April. (WR-1, p 6;

WR-15; R.T. (Oct. 24, 2005) 47 :25-48:15.) These violations of the 1.0 standard in close proximity

difficulty in attaining the 0.7 standard at these locations.” (WR-I, p. 6.)

Thus, the evidence in this proceeding supports a ﬁﬁding that a threat of Viol'atioh exists. .
The Departmen‘e and Bureau threaten to violate the requirement to implerﬁent the 0.7 EC obj ective
in effect from April through August. A threatened violation exists at least until the Department and

the Bureau construct and operate the permanent barriers or implement equivalent measures.

B. The CDOs Should Be Issued with Modifications Recommended by the Enforcement
Team

* In light of the threatened violation of the Departmen’_c’s and the Bureau;s water right terms,
the State Water Board shouid issue the CDO.s to establish a schedule of complilance_ with these
terms and to impose reporting and monitoring requirements so that the Board will be informed of
fhe agencies’ compliance with the terms. In addition, because the agencies have failed to comply
with certain inonitoring and reporting requirements already imposed by D-1641 in their permits
and license, the CDOs.should include those requirements to ensure the agencies’ fu’(cure ‘

compliance.

7 As a point of clarification, the Division was not aware of the actual violations at the time it issued the notices of the
draft CDOs in May 2005. The Enforcement Team does not make any recommendation regarding enforcement against
the actual violations during this proceeding on the threatened violations; any such enforcement action would be
initiated in a separate proceeding. (R.T. (Oct. 24, 2005) 59:10-22.)

-ENFORCEMENT TEAM’S CLOSING BRIEF
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“Enforcement Team to ensure that the agencies inform the State Water Board of their progress in

_reporting requirements imposed by D-1641, and that those requirements must be included within a

The Enforcemeht Team first recommends that CDOs include a time schedule to avoid -
future delays in the construction of the iaermanent barriers oir implémentation of equivalent
measures. Based on the agencies’ own statements in February 2005 (WR-1, p. 7; WR-6), the
Enfordement Teém recommended that the State Water Board require the Department and the
Bureau to install and to operate the ﬁermanent barriers lor to implement equivalent measures by
January 1, 2009. (WR-1, p. 7.) The agencies’ own estimate has already slipped ffom the one they
gave less than a year ago, and at the hearing, the Department’s witnesses testified that they
anticipate that the permanent barriers will be completed by April—June 2009. (DWR-23,

Figure 18.) Regardless of the final date, the Enforcement Team strongiy urges the Board to impose
a compliance. schedule on the agencies to ensure that they implement the necessary measures in a
timely manner. Additional 'delays in the iﬁstallation and-opefation of the permanent barriers, or
implementation of equivalent measures, means that the threat of violation will continue to exist for
a longer period of time. (WR-1, p. 6.) |

. Second, the CDOs should also include the reporting requirements recommended‘by the

constructing the permanent barriers or implementing equivalent measures. Those
recommendations, which will not be repeated here, are discussed on p. 7of WR-1 and are
contained in the draft CDOs (WR-3; WR-4).

Third, the evidence also shows that the agencies failed to comply with basic monitoring and

CDO to ensure future compliance. Speciﬁcally,‘in the past, the agencies have failed to comply
with various pr’ovisions of Term 11 on p. 149 of D-1641 requiring water quality and baseline
monitoring, _m_aking monitoring results publicly available (e. g.,’through posting on the internet),
submission of annual reports, and notification to the State Water Board of anticipated or actual _
Violatioﬁs. (WR=5a; p: 149, Term*l"l“;‘WR- 1;‘pp.“7:8‘;“RTT. (Oct: 24,2005)49:2=50:19;, WR=19.) |
Noncompliance with these terms hinders the State Water Board’s ability to properly administer the
agencies’. water rights.

Accordingly, the CDOs should contain the following modifications recommended by the

ENFORCEMENT TEAM’S CLOSING BRIEF
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required by paragraph c of Term 11;-and (3) require the Department to make its data available to

the public on the internet. (WR-1, pp. 8-9; see WR-16 and WR-17 [identifying recommended

 accurate data from the Department, and that the EC data received from the Department on three
- different occasions had gaps in it. (WR-1, pp. 5-6; R.T. (Oct. 24, 2005) 119:1-24.) On rebuttal,

Enforcement Team: (1) require the Department and the Bureau to reportlosses of EC data for

periods of 7 days or more: (2) require the Department and the Bureau to file the annual report

modifications in underline].)®
In making its recommendations to include Term 11°s monitoring and reporting

requirements in the CDOs, the Enforcement Team explained the difficulties it had in obtaining

the Department responded that the Enforcement Team had asked the wrong persoh for the data and
that the eVIdence showed that there were no data gaps greater than five days. (R T. (N ov. 18,
2005) 242:3- 13 )

A dispute over Whether the Department has experienced data gaps of five days or seven
days or even t\Nent}t-eight days misses the point.” More importantly, the evidence demonstrates
that the Department itself does not even know who is responsible for data collection and whether
those data are accurate.!’ Mr. Lindsay testified that he contacted Ms. Tracy Hinojosa; Chief of the
Operations Compliance and Study Section, Division of Operations and Maintenance, for the data
and that she independently contacted him with new data right before the hearing. (R.T. (Oct. 24,
2005) 119:13-24.) One would assume that Ms. Hinojosa believed that she had the right data when
she contacted Mr. Lindsay. .But on rebuttal, Mr Rich Breuer, Chief of the Environmental Water
Quality Estuarine Studies Branch, testified that he had the data ahd that Mr. Lindsay did not
contact him. (R.T. (Nov. 18, 2005) 242:14-243:11; DWR;6.) Presurhably, when the State Water

¥ In addition, draft CDO No. 262.31-17, issued to the Department, should be revised to delete the reference to
Interagency Station C-10 at Vernalis as a compliance location. (WR-1,p.9.)

? To-the-extent the- Department experiences data-losses;-however;-it should report them, —~— — —

1 Moreover, the Department’s own testimony regarding its data collection and analysis is 1nterna11y inconsistent,
{Compare R.T. (Nov. 18, 2005) 236:11-24 [Mr. Leahigh’s testimony that the Department did not track the 0.7 EC data
before 2005 and that data was not readily available at certain stations] with id. at 239:7-9 [Mr. Breuer’s testimony that
the Department had “excellent compliance” at all stations].) The Department even admitted that its own data used in
the hearing may be inaccurate. (R.T. Nov. 17,2005) 245:3-11.)

ENFORCEMENT TEAM’S CLOSING BRIEF
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- comply with its permit requirements through issuance of a CDO.

regrettable oversight. For example, the agen01es have failed to submit the annual reports requlred

“thTe“dfaft“CDOE‘ﬁiﬁﬂi‘fy, or excuse compliance w1tﬁ,“tﬁé‘v‘v—ate‘r‘qﬁal"it?6b‘je‘ct‘i%EB‘r‘D‘-1‘6”4“1;‘ S

Board required the Department and the Bureau to make their monitoring results available,
including by timely posting on the internet, it meant to avoid problems such as this. (See R.T.
(Nov. 18, 2005) 243:12-14 [agreement by Mr. Breuer that posting on the internet would avoid such

problems in the future].) This ev1dence demonstrates the neces51ty of requlrlng the Department to
In some instances, the agen01es failure to comply Wlth Term 11 is not simply a matter of

by paragraph ¢ of Term 11. (R.T. (Oct. 24, 2005) 50:10-19.) "1__‘he Department testified that it was
working on the annual reports, that it sent the 2001 and 2002 reports to the State Water Board in -
2005, and that it eXpected to be caught up in 2006. (R.T. (Nov. 18, 2005) 238:7-18.) The
Department apparently willfully and consciouslﬁr decided not to submit these an'nlual reports, stating
that it has other i)riorities. (Id. at 244:5-15.) The Department’s practice of picking and choosing
which permit terms and conditions to comply with illustrates the vital importance of enforcement.
Without the deterrent effect of enfoteement, the Board’s'imposition of permit terms and conditions
is meaningless.

The Enforcement Team recommends modifications to the CDOs to compel compliance
with these existing terms. (WR-16; WR-17; R.T. (Oct. 24, 2005) 51:13-52:25.) It is within the
Department's control to meet these requirements. (R.T. (Nov. 17, 2005) 242.:4-2'44:4'.) The
Department’s promises in this proceeding that it will comply m the future are insufficient to
remedy the past five years of inaction and noncompliance. ‘To ensure the agencies’ future
compliance with ex1st1ng requ1rements the State Water Board should issue the CDOs with the
recommended modifications.

IV. LEGAL AND POLICY ISSUES RAISED IN THE HEARING

‘During the heariﬁg, certain legal issues arose that are addressed in this brief: (1) whether

(2) whether the hearirig can be used to challenge the Division’s exercise of prosecutorial discretion;
(3) whether the Water Code requires a shoWing of irreparable harm before a CDO may be issued,;

and (4) whether D-1641 limits the process by which the State Water Board may take enforcement -

ENFORCEMENT TEAM’S CLOSING BRIEF
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action against the Department or the Bureau. In addition, Hearing Officer Doduc requested the |

hearing participants to explain how their recommendations would further protection of water '

-resources and the pﬁblic trust.

A. The CDOs Do Not Modify the Water Quality Objectives, and any CDO Issued in this
Proceeding Cannot Suspend or Excuse a Violation of any Requirement of D-1641

During the hearing, it became clear that certain hearing participants misunderstood the
nature and effect of the draft CDOs, suggesting that the orders postpone the effective date of
D-1641’s requirement to 1mplement the 0.7 EC obJectlve or otherwise have the effect of amendmg
D- 1641 This is 1neorrect The draft CDOs neither excuse nor suspend comphance with the water
quahty objectives imposed in D-1641, nor otherwise modlfy those objectives or the requlrements,

of the Bureau’s and Department’s permits and license. (See WR-1, p. 6 [noting that the CDOs “do

| not impose ény new or more stringent water quality standards . .. and they do not alter any permit _

or license terms.”]; R.T. (Oct. 24, 2005) 51:5;12, 80:14-23.) In fact, the enly means of changing a
permit term is through the State Water Board’s statutory and regulatory change petition procedures.

A CDO is an enforcement technique that provides a first step by which the State Water

- Board may seek to enforce a permit or license term previously promﬁlgated by the Board. (See

‘Pacific Water Conditioning Assn., Inc. v. City Council (1977) 73 Cal.App.3d 546, 555 [140

Cal.Rptr. 812] [discussing water quality CDOs].) The soie purpose of the draft CDOs is to
establish a schedule of compliance for the Bureau and the Department and to set measures to
ensure such compliance. (See Wat. Code, § 1831, subd. (b) [providing that a CDO shall require a
“person to comply forthwith or in accordance with a time schedﬁle”] ) | ¥ '
The Water Code establishes substantive and procedural requlrements for changlng a permit

or license term. (See Wat. Code, §. 1701 et seq.) Absent comphance with these statutory

requirements, the issuance of a CDO cannot serve to modlfy the terms of a permit or license. (See

. Citizens for a Better Envzronment—Calzforma W Umon Oil Co (9th Cir. 1996) 83 F.3d 1111, 1119- -

1120 and Cztzzens Jfor a Better Environment-California v. Umon Oil Co. 861 (N.D. Cal. 1994)
F.Supp. 889, 902-903 [both holding that a CDO cannot modify a National Pollutant Discharge

| Elimination System perimit].) Instead, inciuding a time schedule in a CDO reflects an exercise of

ENFORCEMENT TEAM’ S CLOSING BRIEF
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 for approval of the WQRP was not processed in accordance with the procedures for water Iright

point of diversion, place of use or purpose of use shall be followed as nearly as possible when

prosecutorial discretion and does not amount to an amendment of any permit or license term'..
(Ibid.) .Siinply put, the State Water Board cannot legally alter the reqliirements in the agencies’
permit‘s‘ and liéénse through this enforcement action; any alterations can only be accomplished
through the change petition process. | . — _ |

In granting reconsidera_tioh of the appro{fal of the Water Qulality Respgnse Plan (WQRP),
the State Waté_r B“oard observed that the condition of D-1641 governing use of the joint points of
diversion rémains “in effect and controls” the use of th¢ joint points Qf diversion regardless of the

approval of the WQRP. (Board Order WR 2005-0024 at p. 3.) This is because the approval of the

WQRP was not noticed as a proposed change in the applicable permits and licenses and the request

changes. (See Cal. Code Regs., tit. 23, § 791, subd. (e) [the procedures for petitions to change the

processing petitions for othet types of changes].) By the same logic, a CDO, which is noticed as an

enforcement action and is not processed in accordance v/vith procedures to amend the applicable
permits and licenses, cannot effect a change in the applicable' perrits and licenses.!

Accordingly, the requirenient to implement the\0.7 EC objective, which became effective in
2005, remains in effect until the specific conditions in D-1641 providing for a revefsion to the-

1.0 EC objective are met. The draft CDOs neither excuse nor delay the requirement to implement

the 0.7 EC objective. They merely impose a schedule of compliance to ensure that the Bureau and -

the Department meet their résponsibilities

B. A Hearing on a CDO Should Not Be Used to Challenge the Exerclse of Prosecutorial
Discretion

Some of the hearing participants have sought to broaden the hearing issues to include

~

' In addition to adopting changes by processing a change petition submitted by the permlt or license holder, the State
Water Board may modify the terms and conditions of water right permits and licenses based on its continuing authority
under Water Code section 275 and the public trust doctrine. (See 23 Cal. Code Regs., § 781, subd. (a).) But this.
proceeding has been noticed as proposed enforcement action, not as an exercise of the Board’s continuing authort
and modification of the permits or license pursuant to the Board’s contmumg authority is beyond the scope of th1s
proceednng

ENFORCEMENT TEAM’S CLOSING BRIEF
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‘violations, but instead should seek a means of cooperatively resol\'fing'the problem. (R.T.

[y
o

. the exercise of prosecutorial discretion in initiating the proceedings.

- may also set enforcement pnorltles The Board may even 1dent1fy cases that the D1v1510n of Water

| violation, administrative civil liability complaint, or other initial pleading, however, the Board

review of the Division’s decision to issue a notice of proposed CDO. Some peeple suggest that
these actions should not have been prosecuted because other violations merit a higher priority.
Others contend that the notice of proposed CDO should have been ﬁ'amed more broadly to 1nclude
other violations by the Bureau and the Department.'* Mr. Johns argued on behalf of the

Department that the State Water Board should not prosecute the Department for water right

(Nov. 17, 200.5) 153:13-154:8.) These efforts to expand the scope of the hearing should be
rejected, and the Board order in this matter should clearly state that a hearing on a notice of

proposed CDO, administrative civil liability order, or revocation should not be used to challenge

1. An exercise of prosecutorial discretion should not be considered during an adjudicative
proceeding :

The State Water Board has broad authority over enforcemerit. As part of the budget

process, the Board determines how much of a commitment it can make to enforcement. The Board

Rights should 1nvest1gate to determine if enforcement is approprlate. (See Gov. Code, § 11425.30,
subd. (b)(2) [a person who has participated in a determination of probable cause or other ecjuivalent
preliminary determination is not disqualified from serving as presiding officer in the proceeding].)

Once an adjudicative proceeding has been initiated through the issuance of a notice of proposed

should avoid any inquiry into the exercise of prosecutorial discretion by the prosecution team. -
Sound public policy supports such a limitation. First, consistent with the legislative policy
that the State Water Board should take vigorous action to enforce the terms and conditions of -

permits and licenses, and to prevent the unauthorized diversion of water, the Board should take

)

> Some hearing participants suggest that the Division should have imposed a monetary penalty on the Department and
the Bureau as part of the draft CDOs. The State Water Board may issue an administrative civil liability complaint only
if there has been a trespass under Water Code section 1052 or a violation of a CDO under Water Code section 1845,
neither of which is at issue in this proceeding. To the extent that these arguments question the Division’s exercise of
prosecutorial discretion, those arguments should be rejected as explained in this section.

ENFORCEMENT TEAM’S CLOSING BRIEF
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care to avoid making enforcement hearings unnecessarily complicated. (See Wat. Code, § 1325.)
An adjudicative proceeding, which must be decided based on evidence in the record, is ill suited to
review an exercise of prosecutorial dis’cretion. Allowing an inquiry into prosecutorial discretion
could expand even the simplest of enforcement proceedings into an open-ended inquiry. For
example, evidence cencerning the extent and severity of any other violation by any other pereon ;
diverting or using water in any. paft of the state is arguably relevant to whether, in the exercise. of
its enforcement dlscretlon the D1V1s1on should have initiated the prosecutlon in this case.

Second a review of the exercise of prosecutorial d1scret10n ina pendlng proceeding where

the State Water Board will decide the merits of the case involves an inappropriate mixing of

presecutorial and adjudic_ative funetions.' (See generally Gov.. Code § 11425.10, subd. (a)(4)
[separa’fion of adjudicative funct'ion.from the pfosecutbi‘i_al fu_nc’_cion].) In réeviewing the exercise of
prosecutori'al discretion, the Beard would necessarily be _eit]aer directing the actions of the.
prosecution team, or taking over akey prosecutorial function, Depending on the circumstances,
this failure to separate prosecutorial and adjudicative functions may either undermine the \
effectiveness of the prosecution or create an appearance of bias in favor of tne prosecution.
Consistent with the separation of functione establfshed for this nroceeding, the Board should not
consider arguments or evidence directed towards challenging the prosecutorial decision to initiate
enforcement proceedings. |

Finally, there is no need to accept evjdence or hear arguments concerning the exercise of .
prosecuterial discretion in order to make a proper record for review by the courts. An

administrative agency’s exercise of its enforcement discretion is not subject to judicial review.

(Sierra Club v. Whitman (9th Cir. 2001) 268 F.3d 898, 902.)

2. The State Water Boam’ should treat the Department the same as any other water rzght
holder

§@ilarly, the State Water Board should reject the Depart_mgn’g’ s suggestion that the

Department, as a sister agency, enjoys a special relationship with the Board that makes
enforcement inappropriate. The Department’s suggestion is a thinly veiled attempt to have the

Board review the Division’s exercise of enforcement discretion and to avoid responsibility for

ENFORCEMENT TEAM’S CLOSING BRIEF
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‘Rights Board were based on the recommendations of a legislative comrnitte_e, headed by

Assemblyman Casper Weinberger, that proposed the creation of the Department of Water

O &0 N N W B W

“inherent conflict” between the role of the proposed department as the planner and bu11der of water

complying with its pertnits. Moreover, as a matter of law and policy, the Board Should not give the
Department special treatment in enforcement matters. |

The State Water Board’s predecessor, the State Water Rights Board, was created based on
the need for an independent regulatory agency. that would be evenhanded in water rights matters

involving the Department. The statutory provisions establishing an ihdependent State Water

Resources. (A Department of Water Resources for California, Report of the Assembly Interim

Committee on Government Orgamzatlon (1956).)" The report concluded that there was an

supply projects, and the role of water rlght admmlstratlon (Id atp. 18.) Therefore the commlttee

concluded:

The water rights of all interests, both public and private, within the -
State can best be protected by placing the determination of these
rights in a quasi-judicial, independent body separate from the
proposed Department of Water Resources.

(jbid.) The committee specifically recommended that State Water Rights Board members be
appointed to staggered, four-year terms and, in contrast to the Director of the Department ofWater
Resources, Board members would not serve at the pleaeure of the Governor. (/d., at pp. 21-22.)
The committee also recommended that the State Water Rights Board have its own legal counsel.
(Id., at p. 90.) The 1956 legislation establishing the Department of Water Resources and the State
Water Resources Control Board followed all of these recommendations. (Stats. .1956, Ist Ex.Sess.,

ch. 52.)

t

Consistent with the Legislature’s decision to establish the State Water Board as an

1 P&rsuantte—@ahfema—@ede—e-ﬁkegu}&hens—&t}e%—seeﬁe&m% and E*&tdenee—@ede—seet—ren#ﬁ%— the Enforcement
Team requests that official notice be taken of the following documents cited in this brief: A Department of Water -
Resources for California, Report of the Assembly Interim Committee on Government t Organization (1956); Governor’s
Commission to Review California Water Rights Law, Final Report (1978); Recommended Changes in Water Quality
Control, Final Report of the Study Panel to the State Water Resources Control Board, Study Project, Water Quality
Control Program (1969); and Report of the Conservation Commission (1912), transmitted to the Governor and the
Legislature on Jan. 1, 1913.

ENFORCEMENT TEAM’S CLOSING BRIEF
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.underscored by section 1835 of the Water Code, which defines those p'ersons and entities subject to

independent agency with adjudicative powers, the State Water Board should not give the

Department any special treatment. It is important o other water right holders to know that the
State Water Board will be evenhanded as between the Department and other water right holders. If| .
the Department. is in violation, or threatened violation, the St’ate_ Water Board shonld take

enforcement action comparable to what it would take with any other violator. This point is

Water right cease and desist orders. (See Wat. Code, §§ 1831, subd. (a) [authorizing a cease and
desist order against “any person” in violation or threatened iriolation' of specified requirements],
1835 (defining ¢ person” for purposes of the chapter that includes sectlon 1831].) Sectlon 1835
specifically 1ncludes any department of the state
(C.. The Water Code Does Not Require a Flnding of Harm hefore Issuing a CDO

Some hearing participants Suggest that enforcement is not appropriate unless the threatened
exceedance of the water quality objective results in harm. The issue of harm, however, is not
germane to whether the CDOs should be issued. The Water Cede does not require the State Water
Board, before issuing a CDO, to demonstrate harm, or to demonstrate that a Violation threatens |
harm to the environment (or water right holders that outweighs the burden of compliance with a
water right permit or license. '* The statute only requires that a violation or threatened violation be
proven. (Wat. Code, § 1831, snbd. (a).) Practical difficulties in obtaining immediate compliance,
incliiding factors such as relianc_e on an unaiithorized diversion for domestic supply, or the time
needed to plan and construct facilities‘needed to come into compliance, may he. taken into account
by including a schedule of compliance in the CDO, instead of 'requiri_ng compliance forthwith. (Jd.,
subd. (c).) |

The State Water Board’s water right CDO authority was originally adopted based on the

recommendations of the Governor’s Commission to Review California Water Rights Law, Final

'* Some hearing part1c1pants suggest that the questron of harm should be considered as a basis for questioning the
exercise of the Division’s prosecutorial discretion. As explained above, this proceeding should not be used to review
the Division’s exercise of prosecutorial discretion.

ENFORCEMENT TEAM’S CLOSING BRIEF
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| hardships. Moreover,~ the legislative history clearly shows that it was not the intent of the

| ‘Control Board, Study Project, Water Quality Control Program (1969), Appendix A atp. 75

Report (1978). The draft legrslation was patterned after the water quality CDO authority prov1ded
in the Porter-Cologne Water Quallty Control Act. (Compare id., at pp. 74-78 with Wat. Code,
§ 13301.) The Board’s water right CDO authority was expanded in 2002, providing author1ty to
take action against unauthorized diversions and o take action .avgainst threatened violations, among
other changes. (Stats 2002, ch. 657, §§ 5-13.)

Neither the statutory author1ty under the Porter-Colo gne Act for water quality CDOS nor
the statutory authority for water right CDOs sets any requlrernent for a showing that harm will

occur if the CDO is not issued. Nor do the statutes require any showing of the balance of the

Legislature to establish any requirement to show harm or a balance of the hardships. |

As discussed aboxife,l the code sections establishing the State Water Board’s water .'right
CDO authority are patterned after the Porter-Cologne Act. The statute-enaeting the Porter—Cologne
Act provides that it is intended to implement the'legislative recommendations in a report submitted |
to the Legislature by the State Water Board. (Stats. 1969, ch. 482, § 36.) That report includes
proposed language, which was enacted as part of the Porter-Cologne .Act, specifying that in a civil
action brought under the Porter-Cologne Afct for injunctive relief “it shall not be necessary to allege
or prove at any stage of the proceeding that irreparable damage will occur . . . .”‘ (Recornmended |

Changes in Water Quality Control, Final Report of the Study Panel to the State Water Resources

[proposing language later codified as subdivision (c) of Water Code section 13361].) Ina
comment on thie proposal, the report noted: “Note. Subdivision (c¢) merely confirms the rule of law
that would be applicable in.it.s absence.” (Id., atp. 76.)

- As this language indicates, it was the understanding of the Legislature that there was no |

requirement for proof of irreparable harm in an enforcement proceeding, even in an action in court

seeking irTj“u‘rYCtiveTelief. ‘If this showing was not required for a court proceeding in equity, then |
certainly there is no requirement for this showing in an administrative proceeding under a statute
that does not require any such showing.

In fact, the Water Code does not require any consideration of harm unless and until the

ENFORCEMENT TEAM’S CLOSING BRIEF
-16-



[

O oo N (9] BN W N

R 8B R R B8 &8 %5 353 5 &5 25 B = 3

consider all relevant circumstances, including “the extent of harm caused by the violation.” (Id

- after the State Water Board has already issued a CDQ and when it is considering the amount of

State ‘Water Board seeks to impose civil 1iabi1ity on a person Whovyiolates a CDO. ff such

violation occurs, the State Water Board may impose, or reqaest the Attorney General to petition a
court to 1mpose civil liability for the Vlolat1on (W at Code, § 1845, subd. (b). ) A person may be
liable for up to one thousand dollars a day for each day of Vlolatlon (Id subd ®)(1).) In '

determlnmg the appropr1ate amount of civil liability, the State Water Board (or the court) must

subd. (c).) As used in that context the word “violation” refers to a violation of the cease and desist |

and notto a violation of a permit or license term or condition._ In sum, the issue of harm arises only|

civil liability to impose for a violation of that CDO.
D. The State Water Board’s Enforcement Al;lthori'ty-is not Limited by D-1641

The bepartment'defends againét the proposed CDO by claiming that D-1641 establishes a
different and more limited. enforcement proceés than the one that has taken placevin this
proceeding.15 Specifically, the Department characterizeé language in Term 6 on p 159 of D-1641
as establishing the sole process by which the State Water Board may enforce any violation of the
requirement to implement water quality objectives,'® and argues that issuance of the draft CDOs
for a threatened violation is inconsistent with this process.17 The Department’s argument is flawed
for the following reasons. |

First, the State Water Board cannot and should not interpret D-1641 as limiting its ahility,
procedures, or dis'eretion.to take vigorous action to enforce water right permit and license terms;

such an interpretation would be contrary to the express language of the Water Code and to the

1% To the extent that the Department relies on this claim to challenge the D1v1s1on s exercise of prosecution discretion,
as discussed above, such challenge is improper.

' The portion of Term 6 relied on by the Department states: “If Permittee [referrlng to the Department and the
Bureau] exceeds the objectives-at stations C-6, C-8, or P-12, Permittee shall prepare a report for the Executive

N
W

27
28

Director—The-Executive Director-will-evaluate- therepert -and-reecommend-to-the [State-Water Board] whether— ———
enforcement action is appropriate or the noncomphance is the result of actions the control of the Permittee.” (WR-5A,
p. 159, Term 6.)

" Mr. Johns, who took this posmon on behalf of the Department, admitted that he was not familiar with the Board’s
CDO authority. (R.T.(Nov. 17,2005) 221:22-23 [Q: “Are you familiar with Water Code Section 18317 A: “Not very
much.”].)

ENFORCEMENT TEAM’S CLOSING BRIEF
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enforce the terms of its water rights. The statute contains no exceptions. Although the Board

_ adopted D-1641 it did not have the statutory authority to enforce against threatened Vlolatlons of

Legislature’s intent. Water Code section 1825 fequires the Board to take vigorous action to

eertainly has the discretion to decide when and which enforcement actions to take, it cannot
abdicate its enforcement responsibility under section 1825.

Second, the express language of the portion of Term 6 relied on hy the Department does not
apply to a threatened violation of the water quality obj ectives and should not be construed to apply
to such violatio'ns; (See R.T. (Nov. 17, 2005) 224:17-22.5:4‘ [Department’s testimony that _Tetm 6

does not say anything about threatened or anticipated violations] ) When the State Water Board

permit and license terms. Water Code section 1831 subsequently was amended in 2002, two years
after D-1641 was adopted, to allow the Board to issue a cease and desist order for a threatened
Vlolatlon Accordlngly, Term 6 cannot be construed as 11m1t1ng the Board’s ability to take action
concerning a threatened violation because the Board did not, and could not, contemplate such
enforcement actions at that time.'® D-1641 simply cannot be interpreted to limit the Board’s _ '
enforcement discretion under a subsequently adopted statute.

Third, while the portion of Term 6 relied on by the Department establishes a particular
process under which the Department and the Bureau are required to report actual exceedances of
the salinity objectives, it does not logieally follow that the term limits the State Water Board’s
enforcement options. The Department apparently views the term as a limitation on the Board’s
authority. A more reasonable interpretation, however, is that the term gives the Departnient an
oﬁportunity, that it might not otherwise:have had, to explain its actual noncom_phance with the
salinity objectives. Term 6 git/es the Department and the Bureau an opportunity to provide the
Board with informatic_m supporting a decision not to take an enforcement action.

The Department’s interpretation of Term 6 would lead to absurd results. Term 6 requires

'® The Board did, however, require the Department and the Bureau to report anticipated violations of the water quality
objectives. (WR-5A, p. 149, Term 11, 9§ d).) The Department cannot argue that one reporting requirement in D- 1641
supersedes another.

ENFORCEMENT TEAM’S CLOSING BRIEF
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the Department and the Bui*eau to report an exceedance of the water quality/obj ectives to the
EXecutive Director, who will then recommend whether the State Water Board should take an
enforcem_ent action. The Department suggests that if the agencies fail to report a violation then the
Board may not take enforcement action at all. - (R.T. (Nov. 17, 2005) 224:4-7.) Under this
interpretation, the Board could net take an enforcement action for the actual Violation' that occurred
in 2003 until the Department reported it in 2005. Such a limitation on the Board’s enforcement
d1scret10n is untenable.

F ourth, when Term 6 is read as a whole, the specific language rel1ed on by the Department
cannot falrly be read to limit or condition the Department s obligation to unplement water quahty
objectives. The Department argues that D-1641 conditioned the requirement that the permittees |
comply with the 0.7 EC objective on their ability to meet that objective. (R.T. (Nov. 17, 2005)
226:16-22, 228:5-11.) To the contrary, however, if the State Water Board Had inte‘nde'd‘to craft a
permit term in D-1641 that conditioned compliance with the salihity objectives on tﬁe agencies’
at)ility to meet those reqﬁirements, it was fully capable of expressly doing so. For example, in
Water Right Order 90-5 the Board imposed a term requiring the Bureau to maintain a certain
temperature when it was “within the Bureau’s reasonable control’.’ and went on to identify factors
considered to be beyond the Bureau’s reasonable control. (WR 90-5, at pp. 20, 54-55.) Term 6
establishes no such condi_tional compliance. The agencies’ water rights are conditioned on meeting
the salinity objectives—there is no “reasonable control” exception here. The purpose of Term 6 is
to allow the agencies to explain to the Board that a violation is due to ,circumstances beyond their
control, not to excuse niaking an effort to comply in the first instance.

Moreover, the Department has not shown that c'ompliance with the requirements of D-l 641,
in accordance with the schedule of compliance in the proposed CDQOs, is beyond the Department’s |
reasonable control. While the Department has attempted to explain why it is difﬁcult to meet the
0.7EC obj ectlve it hasnot « demonstrated that steps“l‘ntended to facilitate meeting the salinity
objectives—i.e, constructing the barriers or implementing equivalent measures—are beyond its
control. To the contrary, the Department has testified that the permanent barriers are the most

effective means of meeting the water quality objective and that it intends to construct the barriers,

ENFORCEMENT TEAM’S CLOSING BRIEF
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" Doduc asked the participants to explain how the participants’ recommendations would further “the

—State-Water-Project:

thus indicating that those steps are within its control. (See‘ R.T. (Nov. 17, 2005) 232:6-9, 237:23-
238:5).)" _ |

In sum, when the language rélied- on by the Department is read in context, and in
accordance with the policives of the Water Code, it should be clear that it is intcnded to explain the
State Water Board’s enforcement authority.”® Tt does not limit the Department’s nor the Bureau’s .
responsibility to comply with water quality objectives, and does not limit the Board’s authority to

take enforcement action if a violation occurs.

E. Enforcement of Water Right Terms and Conditions Furthers the Protection of Water
Resources and the Public Trust ' _

Although not included as a key hearing issue, ‘at the hearing’s conclusion, Hearing Officer

protection of water resources and the public trust.” (R.T. (Nov. 21, 2005) 84:18-20.) As explained |

herein, the Enforcement Team specifically recommends that the State Water Board issue the
CDOS, with the proposed modifications, to the Dépaftment éﬁd the Bureau. For' the purposes of
Hearing Officer Doduc’s fequest, the Enforéemenf,Team’s recommendatioh is simple—the Board
should enforce the teljnis and conditions of the water right_pérmits aﬁd licenses, and water right

decisions, that it issues. (Wat. Codé, § 1825.)

1. Enforcement of water right terms is an essential component of the state’s water right
program :

Meaningful enforcement is an integral component, perhaps even the very essence, of the

' Mr. Johns argued, on behalf of the Department, that constructing the barriers would be accomplished by a different
unit within the Department than the unit that handles State Water Project operations, and that therefore compliance was
beyond the control of the State Water Project. (Testimony of Mr. Johns, R.T. (Nov. 17, 2005) 161:1-10 [Mr. Johns’s
efforts to distinguish the Department from the permittee identified in D-1641].) The State Water Board should reject
this artificial distinction. The relevant permits are issued to the Department, not to any smaller unit within the '
Department, and nothing in the those permits or in D-1641 suggests that the Department’s obligation to implement
water quality objectives is limited to what can be achieved through operation of facilities already incorporated into the .

20 In addition, the focus of the language on violations that have already occurred, and whether they were within the
permittee’s control, appears to be directed to the issues governing whether civil penalties should be imposed, and in
what amount.” (See generally Wat. Code, §§ 1052, subd. (e), 1055.3). Different factors should be considered in
determining whether a CDO, which seeks to avoid or feduce the extent of threatened or continuing violations, should
be issued. : ' : '
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- state’s regulatory water right program. The Conservation Commission of the State of California

authority to issue cease and desist orders. (Governor’s Commission to Review California Water

~would otherwise put watsr to an unauthiorized use—As the Enforcement Team’s witness, Mr.

(Conservation Commission), which was established in 191 1 to study and recommend measures
regarding the allocation of the state’s natural resources, recognized that “[o]f all the natural
resources, there is none more valuable, more necessary to present and future generations of
California than water.” (Report of the Conservation Commission (1912), transmltted to the
Governor and the Leglslature on Jan. 1, 1913 [herelnafter Commlssmn Report], atp. 18.) In
making its recommendations for a state agency to administer the appropriation of this valuable
resonrce the Conservation Commission noted that the state should see that water is, “from the very
beglnmng of its use, properly used, and that its use is permitted only to those who can and will use
it with a due regard for the rights of its owners, the public.” (Id., at p. 21.) The scope of the state’s
regulatory program has con51derably expanded beyond that originally contemplated by the
Conservation Commlssmn Nonetheless, the guiding pr1n01ple that the use of water should only be
permitted to those who use it with due regard for the public interests and policies that inhere within
‘the regulatory program, remains valid today.

The principle that enforcement fosters the efﬁoient allocation of water resources similarly
underlies the recommendation of the Governor’s Commission to Review California Water Rights

Law to enact legislation broadening the State Water Board’s enforcement authority to include

Rights Law, Final Report (1978), at pp. 58-59.) This principle also underlies the 2002 legislation
broadening the Board’s water right CDO authority. (Stats. 2002, ch. 652.)
Thus, a strong enforcement polrcy is critical to fulfill the State Water Board’s mission to. '
“preserve, enhance and restore the quality of California’s water resources, and ensure their proper
allocation and efﬁ01ent use for the benefit of present and future generations.” (R.T. (Nov 18 2005)

99:24-100:2.) The Board’s enforcement powers and its wﬂhngness to use them deters people who

Lindsay noted, “water tight terms may become meaningless without active enforcement.” RT.
(Oct. 24, 2005) 52:12-13.) Failure to take appropriate enforcement action weakens the Board’s

ability to fulfill its mission and to protect the water right holders and the public trust by lessening
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-21- .



e

— et
L

B R 8 &8 &5 3 3 6 5 3

 particular requirement. As the Conservation Commission noted in response to claims that
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(R.T. (Nov. 18, 2005) 98:23-99:1.) The Enforcement Team agrees. Although, Mr. Johns was not

| referring to this proceeding involving the Department, it certainly served that purpose here.

that deterrent effect.

| Further as it was at the turn of the century it is not “sound public pol1cy for the State to
perrmt anybody to break and continue to break the law” (Commission Report atp. 39.) The State
Water Board’s regulatory requirements 1mposed in the per;ml_ts and 1_‘1c.enses that it issues have the
effect of law and no one should be able to violate those requfrements Wi_th irnpunity'. Clairns of

hardship, a special “sister agency” status, or a lack of control should not negate the imposition of a

requiring compliance with the law would impose a hardship, it is not “good public policy to
suspend the law because its enforcement may work suﬁpcsititious [sic] hardship upon him who is
knowingly or even unknowingly breaking the law.” (Id., at p. 40.)

2. This enforcement proceedzng illustrates how enforcement leads to zmproved complzance
with water right terms

This very proceeding 111ustrates the beneficial effect of enforcement When Mr. J ohns of
q
the Department testlﬁed he suggested that an enforcement action for a threatened v101at10n should
serve as a wake-up call. Giving his thoughts on how the State Water Board should act under'its

enforcement authority, he stated,

I’d use'it in the areas where the Board was having real problems
getting folks to comply with permits and they couldn’t quite catch -
them at it. I would use the [] threatened violation as a tool to get
the1r attention. :

For example, and‘ most egregiously, due to its failure to comply with the monitoring and
reporting requirements, the Department failed to identify and report an exceedance of the 1.0 EC
objective that occurred in early 2003 until two years later, in late 2005. (DWR 26.) In fact, the

Department admitted that it only became aware of the exceedances while preparing for this

proceedlng (ld, atp. 1) Otherw1se it is questionable Whether the Department ever would have
discovered and reported those exceedances. At a minimum, this proceeding has served as a wake-
up call to the Department and the Bureau that the Board expects them to comply with their water

right requirements.
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3. Effective enforcement helps protect public trust resources

Moreover, the protection and management of the state’s water resources necessarily entails
consideration of the public trust. The public trust doctrine requires the State Water Board to
consider the effect of the diversion or use of water on strearﬂs, lakes, or other Bodies of water, and
“preserve, so far as consistent with the public interest, the uses protected by the trust.” (National
Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 447 [189 Cal.Rptr. 346, 365] cert. denied
464 U.S. 977.) The uses protected by the public trust include navigation, commerce, fisheries,
recreation and ecological values. (Id., at pp. 435-36.) Even after an appropriation has been
approved, the public trust imposes a duty of continuing supervision. The public trust provides
authority to reopen earlier water allocation decisions based on their impact on public trust uses.
(Id, atp. 447.)

D-1641 implements the public trust. (See WR-5 (D-1641), pp. 7-8.) The proposed CDOs
implement D-1641.2! The State Water Board’s continuing authority under the public trust doctrine
provides authority to reopen D-1641 and to modify its requirements as appropriate to protect the
public trust, but as the Hearing Officer Doduc specified in her opening statement, a reopening of
D-1641 is beyond thé scope of this proceeding. But, as noted above, the public trust does not |
merely provide authority to reopen prior water right decisions, it establishes a duty of continuing
supervision. Effective enforcement is an essential element of the Board’s duty of continuing
supervision under the public trust doctrine.

Effective enforcement of water right permit and license requirements helps protect the
public trust, even where the requirements involved are not specifically addressed to public trust
issues. The State Water Board implements the public trust doctrine primarily through its

administration of water right permits and licenses. Enforcement of the statutory prohibition against

2 The CDOs merely implement requirements imposed under D-1641. They do not amend the Department’s or the
Bureau’s water rights and do not authorize any activity that would not be authorized if the CDOs were not issued.
Thus, issuance of the CDOs does not pose any threat of harm to public trust resources. In fact, to the extent that
issuance of the CDOs prevents future violations of the salinity objectives, harm to public trust resources may also be
prevented. (See R.T. (Nov. 17, 2005) 5: 2-8 [California Sportfishing Protection Alliance testimony that violation of
the 0.7 EC objective could adversely affect fish].)
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unauthorized diversion and use established in Water Code section 1052 helps protect the public
trust because it requires appropriators to comply with the application and permit process through
which the Board sets terms to protect the public trust. Similarly, although the permit terms being
enforced by the proposed CDOs are directed towards protecting water quality for agricultural use,
vigorous enforcement helps to ensure compliance with all permit terms, including those set to
protect public trust uses. In this regard, it is particularly important for the Board to demonstrate its
willingness to use its recently enacted authority to issue CDOs in response to threatened violations.
(See Wat. Code § 1831, subd. (a), as amended by Stats. 2002, ch. 652, § 6.) Public trust uses, in
particular, may be irreparably harmed if the State Water Board follows a policy, like that
recommended by the Department in this proceeding, of waiting until after the water right holder
has reported a violation before considering any enforcément action. |

In sum, it is immaterial whether the salinity objectives were imposed to protect agricultural
beneficial uses instead of public trust resources. The State Water Board’s vigorous enforcement of
the permit and license terms and conditions that it issues, regardless of the purposes of those terms,
ensures compliance and thus furthers the management of water resources in California.

V. CONCLUSION

The Water Code requires the State Water Board to vigorously enforce its decisions and the
terms of the water rights permit and licenses that it issues. The evidence clearly demonstrates a
threatened violation of terms imposed on the Department and the Bureau in D-1641. Accordingly,
a CDO with a compliance schedule is necessary to ensure the Department and the Bureau meet the
terms and conditions of their water rights and to unequivocally establish their responsibilities under

those water rights. Issuance of the CDOs, with the modifications recommended by the
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Enforcement Team, will demonstrate the Board’s commitment to taking the vigorous enforcement

action that the Legislature intended when it enacted Water Code section 1825.

Date: December 12, 2005.

CE L Mo

Erin K.L. Mahaney '

Attorney for the Division of Wa%‘kights

Enforcement Team

FEER
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